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When at 1.50. pm on Tuesday™27
May my cellphone announced receipt
of a txt message from Monique Davies
of Wildcoast Board Riders stating
“WE WON!” it was a Pyrrhic victory
for surfing. It was also hopefully the
beginning of the end of a shameful
episode in Surf New Zealand’s history
which saw the executive refuse to
meet or discuss the concerns of many
clubs and instead send them a letter
which plainly stated “if you don't like

it take us to court because that's the
only way you can win”!

An astounding attitude from an elected
group who, despite the points of order
raised at the AGM, blatantly broke the
Constitution and not only allowed
proxy votes but also accepted
nominations by telephone on the day
against their own policy.

It is also very hard to fathom GT’s
statement in both the Waikato Times
and the Christchurch Press that “The
judgement against SNZ was what we
wanted without going to court!”

If re-running the AGM under the
Association’s rules was what Surfing
Taranaki, Raglan, Wildcoast, The
Northland and Wellington Clubs plus
individuals wanted and what SNZ
wanted why did they refuse to meet
and sort it out? As late a February this
year a meeting was set up between
Surf Taranaki and SNZ with your
secretary authorised by the Committee
to attend and settle out of court. Two

days before the meeting SNZ e-mailed
and said “All deals are off see you in
court!”

The full written judgement from the
High Court is reproduced later in this
issue so you can read all the issues
and make up your own mind.
Hopefully from all this will emerge a
stronger SNZ with a separation
between governance of the
Association and day to day
management with total adherence to
the Constitution and not some rules
made up to suit some individual's own
agenda.

Unfortunately after | wrote this,
Bruce Scott, the president of SNZ
sent out a letter to all clubs that
would have made any spin doctor
proud. In the interests of balance |
have printed Bruce’s letter and the
reply from Monique Davis,
representing those who support ST.
With the tone of Bruce’s letter | have
little hope that SNZ has the will to
adhere to Justice Fogarty’s ruling.
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We are again privileged to have PORT
TARANAKI sponsor our Winter and
Summer Series. These comps are
essential in the development of our
Juniors but Hey! Remember there is

also an OPEN division for any Senior
to strut their stuff.

Friday: July 25th ; 6 to 9 pm
Music by Frank John and Erin
Manu. No entry fee —but bring a
pot luck dinner and enjoy
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October 25" and 26" —Labour
Weekend

Tired of longboard comps where the
so called progressive groups rip-off
the titles by performing short-board
manoeuvres? Then this could be the
comp for you!

Judging will be in traditional /
longboard life-style format that
abounded in the sixties. Judges will be
schooled prior to the event.

Entry forms available from August.
Prize giving will be on the Sunday
night complete with a great band.
Watch this space and
www.npsurf.co.nz

For those interested in planning this
new event a meeting will be held at
the clubrooms on MONDAY JUNE
16™ at 7.30 pm.

+

Courtesy of Surfing Taranaki this once
annual event is being resurrected.
SAT OCTOBER 18™ 2008

WEST END BOWLING CLUB

MUSIC BY Cornerstone Roots

Finger food available all evening.

A “surfer’s Poll will be conducted

with everyone voting as they enter for
their Top Taranaki Surfer. There will
also be awards to Iconic surfers
nominated by each club.

Emceed by DAVE HASKELL

Tickets at $30.00 per person will soon
be available from surf shops and
clubs.

Saturday August 18" @ 4 pm
NPSRC Club rooms

Come along and hear what
achievements this vital organisation



has made this year and the ongoing
fight to save our surfbreaks; and join
up in the process — only $15.00 per

member.

NEW PLYMOUTH
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One doesn’t usually snitch on a lady —
“it isn’t fair it isn’t right”- as the old
Lady Luck song goes. It also goes on
to say "So let's keep the party polite”.
OK but | must warn you that if, whilst
surfing at Fitz or YZ, you are assailed
by a real pong and discover it is
emanating from DAISY be not
concerned at her personal hygiene.
Her new wet suit stinks! Despite
washing and soaking for long periods
in salt water it still pongs. No a good
advert for such a line of suits. A handy
hint from the Club’s Chef Daisy —try
soaking it in a vanilla solution which
will do the trick. Or you could try one
of those new HANGAIR wet suit
driers which dry your 4/3 in a couple
of hours. Another trick-place your
bootees below the legs and get the
strong air-flow to dry those as well

L A& 3## #(

&1 (1 3 0
nt $1.( . !
$#019:. ( ! . 1 .
131 31& $ 13 (=8
>>>  #1$ (.
?15 $( @@ "3 #( (
(. #(; 13 0 % (##(3.
A7 | 3## #
*183 0 * 1 # #1#(.!
(1)1 3. &01 &( I #
% Gl

L# 185 #$( %

Farewell also to ANDREW AND
LINDA FITZGIBBONS who are off

at the end of the month for an
extended working holiday in the UK.
Best wishes for a great time and we
are looking forward to any surfing
shippets you may pick up while there.

Hareb Deken
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Remember a few issues ago we ran
“Excepts from a Retired Airline
Executives Dairy”? If you don't here

is a reminder:-

Wednesday July 2%. Its blowing SE
and | have to go into town to get some
jigsaw blades so | might as well check
out Fitz. Yep as | thought Pid and
Daisy are there along with the usual
mid-week Fitzroy Fairies who should
be at work or school. But | was talked
into going out! Had some good rides
after | found that putting your wet suit
on backwards does make it hard to
paddle! | even took on a left for my
last ride and rode it right into the
beach. Tried to make out that the surf
was crappy and that | would return to
my safe haunts on Thursday when two
long-legged lovelies in tight short-
shorts roller-bladed right passed my
very eyes! Now there’s a sight you
don't see at Weld —Think | might have
to come back to Fitz more often!

----- Well a few weeks ago the Ferrit
was having a beer and a plate of

wedges with the Motley Weld Road
Crew at Butlers Reef and we were
swapping surfing experiences over the
past week when Porky commenced a
tale - Gerald immediately squawked
“Don’t tell him that!” To late Mr

Mayor —the story goes that as the crew
arrived at Graveyards such was
Gerald’s excitement he put his wet

suit on back to front —sounds familiar.
But this time Gerald imitated an
excited Labrador and on his second try
found he couldn’t pull the suit up
passed his crotch — until Porky

politely pointed out that he had stuck
his foot through the neck hood! Your
shout Gerry.
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SAND DUNES AND SPINYFEX
Spinifex is like giant Kikuyu grass
spreading its tentacles and covering
and protecting the sand from blowing
away in the wind. In January the seed
pods blowing on to the beach and in to
the sea was quite a sight, like mini
tumble weeds rolling down the beach.



The new sand dunes running from the
groyne to the Fitzroy motor camp are
shaping up real well, the tops of the
last fence posts mark the base of the
last dune when fenced some years
back, only six inches of the top of the
post show through the sand. Thanks to
the early work (1980) and vision of
local artist and environmentalist
Michael Smithers who used a team of
PD workers (Periodic Detention) and
an old Massey Ferguson tractor to lay
driftwood and tree pruning’s on the
angle about the high tide mark square
to the West South West winds to trap
sand and build up the dunes. A lot of
good work was washed away with
spring high tides but the idea was
sown.

Our NPSRC insurance man John
Wickstead ensured that Michael’'s
vision of healthy dunes was carried on
by transplanting spinyfex on to the
Northern end of Fitzroy beach at a
time when we were losing a lot of
sand due to the effect of the lee
breakwater and extension of main
break water. At times East End beach
was reduced to rocks with the sand
completely swept away, not much fun
for the clubbies to train on.

Coast care was formed by NPDC in
the mid ninety’s and Trish Davidson
was in control, ‘like a breath of fresh
air’. Trish a wonderful communicator
and team leader and an inspiration to
work with, she held series of meetings
at NPSRC where a small number of
foundation members got involved.

Protection and planting of sand dunes
was the call, and finding alternative
methods of stopping erosion on the
beaches other than stone walls. When
the sea finds the end of the wall it
washes the sand away from the end of
the rocks. The dunes from East End
Surf Club to New Plymouth Surf
Riders had a make over, where all clay
and unwanted dirt was removed. The
sand trucked in; dunes shaped by
bulldozer into a perfect mound and
planted out with spinyfex and pingao.
From Fitzroy Surf Club to motor camp
the dunes where also shaped by heavy
machinery. The stretch of beach from
Fitzroy Motor Camp running to the
groyne was planted out in spinyfex,
from seed gathered and propagated
from the same area by Trish and her
team of helpers, the rest was left to
nature and today a new dune is formed
in front of the old one.

Michael Smithers called into the
NPSRC in November 2007 while a
working bee was taken place. He was
impressed with the restoration of the

old motor camp cook house building
(which is now our surf riders club) as
used the building himself for his bee
keeping in the early days. Michael
said he had just taken a stroll over the
sand dunes to take some photos back
to the Coromandel with him. The look
of satisfaction and contentment on his
face said it all, as he said “the dunes
are looking good”; | guess he can
mentally tick that one off as a job

completed.
) N

hoto of Spinifex seed pod at
Waiwhakaiho Jan

Photo of spinyfex seed
pods trapped in sand. January 2008

Photo of ne sand dunes at
Waiwhakaiho January 2008

THANKS TED a timely treatise
reminding us of how fragile our sea
shore is and how we must cherish it if
it is to remain such a special place.
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IN THE HIGH COURT OF NEW
ZEALAND

DUNEDIN REGISTRY

CIV 2007-412-001063

BETWEEN SURFING TARANAKI
INCORPORATED

Applicant

AND SURFING NEW ZEALAND
INCORPORATED

Respondent

Hearing: 26 & 27 May 2008

(Heard at Christchurch)
Appearances: | G Hunt for Applicant
J E St John (with F B Barton) for
Respondent

Judgment: 27 May 2008
JUDGMENT OF FOGARTY J

[1] This is an application challenging
the election of some members of the
committee of Surfing New Zealand
Incorporated at the 2007 annual
general meeting.

It is an application for judicial review
of those decisions and by way of a
second cause of action it relies on the
contractual basis of the rules of
Surfing New Zealand as between its
members. At the heart of the case are
issues of construction of the rules of
Surfing New Zealand Incorporated
which were amended in 2005. There
were a number of decisions made at
the annual general meeting which are
under challenge.



[2] The first decision was to exclude a
vote on the part of the Christian
Surfers New Zealand, an incorporated
club and its been agreed that that
decision was wrong.

[3] The second and fourth decisions
were decisions to permit three people,
a Mr Ben Kennings, to vote on behalf
of Tairua Boardriders Incorporated
and Mr Clark Flanagan to vote on
behalf of a number of clubs. Mr Weir
stands in a similar position to Mr
Flanagan. He cast votes on behalf of
two members. The question at

issue here is whether or not the right
to vote on behalf of the club can be
recognised in a person who is not a
member of the club and in the case of
Mr Flanagan, whether or not a person
who is a member of several clubs can
vote for more than one club.

Mr Flanagan voted on behalf of two or
three clubs of which he can be
considered a member and three or four
depending on a ruling to be made of
clubs of which he was not a member.
[4] The third decision under challenge
was one which allowed Mr Ria to vote
on behalf of Te Roopu Ngarua Toa
(Aotearoa) Incorporated. The issue
here is whether that club was
sufficiently active for Mr Ria to
realistically be authorised to vote on
its behalf.The incorporation was,
shortly after the meeting, in

January of this year, struck off.

[5] The fifth decision under challenge
was one which permitted a Mr
O’Rourke to be elected as the South
Island representative, he not having
been present at the

meeting and agreeing at the meeting to
stand for election, nor having provided
to the meeting something in writing
agreeing to stand.

[6] The remedy sought in the judicial
review is a declaration that all five
decisions were invalid and in breach
of the rules, orders quashing and
setting aside these decisions and then
orders declaring the election of the
vice president North Island
representative and South Island
representative at the 2007 annual
general meeting invalid. In that latter
respect Mr Weir was elected vice
president by a vote of 13:8, Mr Casey
was elected North Island
representative by a vote 14:7 and

Mr O’Rourke was elected as South
Island representative by a vote of 13:8.
In respect of the election of all officers
Mr Flanagan cast six votes, Mr Weir
cast two votes, Mr Kennings cast one
vote, Mr Ria cast one vote and
Christian Surfers was not permitted to
vote.

First issue: does r 12.3 require the
authorised representative of an
incorporated affiliated club to be a
member?

[7] Clause 12.3 provides:

12.3 Only authorised representatives
of incorporated affiliated clubs
present shall be entitled to vote and no
proxy votes shall be allowed.

This rule was amended from an earlier
form of the rule which prior to 2005
read:

12.3 Only persons present shall be
entitled to vote and no proxy votes
shall be allowed.

[8] The principal reason for the
amendment was to prevent individual
members having a vote. The mischief
or fault with the rules is clearly
identified in the special general
meeting, in the minutes of that
meeting held on 13 August 2005. The
change eliminated the ability for
groups of members to overrun annual
general meetings. It was intended to
bring about one vote per incorporated
society.
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[9] Mr Barton, for the respondent,
argued that r 12.3 provides three
criteria that must be met before
someone can vote:

(a) A person be authorised

(b) By an incorporated club; and

(c) Be present at the meeting

[10] He noted that there was no
express requirement in r 12.3 that the
representative be a member. He noted
that the word member is used
extensively elsewhere in the rules and
so the term “representative” must have
a wider and different meaning. He
argued that the clause at the end of
12.3 which says: “no proxy votes shall
be allowed” has to have a meaning
which does not detract from the

first part of the rule. He argued what it
means is simply that no club can vote
in written form. He drew upon that
meaning of the word proxy where one
simply enters a vote in written form.
[11] It is common ground between
counsel that the change between old r
12.3 and new r 12.3 also reflects
changes that were made and are now
reflected in new rule

4.1 and new rule 14.1. New rule 4.1
says now:

4.1 Membership of the Association
shall be open to any person or
incorporated surfing club within New
Zealand prepared to support

the objectives of the Association, but
only incorporated surfing clubs

and the Chairman in exercising a
casting vote shall have the right to
vote at General Meetings.

Rule 14.1 provides:

14.1 At all General Meetings the
President and in that person’s absence
the Vice President or other duly
elected Chairperson shall take the
chair. Any members which is an
incorporated Affiliated Club, and
which is represented at the meetings
shall have one vote upon every
motion. In any case where the votes
are equal the Chairperson shall

have a casting vote. The mode of
voting shall be decided by the
Chairperson at each meeting. For the
sake of certainty, it is recorded

that any member who is an individual
does not have the right to vote

at any General Meeting, apart from the
Chairman in exercising a

casting vote.

[12] | agree that these other rules, 4.1
and 14.1 and the history of the
amendments are relevant to the
construction of 12.3. It is also
relevant, in my view, to consider
r12.1. Rule 12.1 opens with these
words:

12.1 An Annual General Meeting shall
be held once each year (in
conjunction with the New Zealand
National Championships if

possible) ...And r 12.1.4 says:

12.1 ... At the meeting the following
business shall be transacted:

12.1.4 To decide on any resolution
which may be properly

submitted to the meeting.
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[13] I note by contrast there is no
requirement under the rules for such
resolutions to be notified prior to the
meeting. Furthermore, such
resolutions can even include
alterations to the rules. Alterations to
the rules do not have to be notified
prior to the meeting. The absence of
prior notification of resolutions, and
particularly alterations to the rules, is
unusual in national organisations of
this sort, coupled with the injunction
to have annual general meetings if
possible at the time of national
championships, it is clear in my mind
that the philosophy of the current rules
is that the annual general meeting will
be held at a time and place where
there is likely, in

any event, to be a large gathering of
surfers and so a large and national
representation of the surfing
community. In such a context the
members of the respondent have



agreed that prior notification of
resolutions is not seen necessary.
That is the basis on which | approach
the construction of this constitution.

[14] Turning then to examining the
meaning of Clause 12.3 the problem
that is posed is to give all the words of
that rule effect and to distinguish, as
Mr Barton acknowledged one had to
be able to do, between the proposition
that incorporated clubs would vote by
a representative and that no proxy
votes would be allowed. As a way of
testing this | put it to Mr Barton that

on his construction of the rule what
was there to stop any incorporated
affiliated club to authorise the
chairperson of the meeting to vote on
behalf of the club and if so, how did
this differ from being a proxy vote?

Mr Barton responded by saying this
was an extreme example that in

fact it would not happen. | agree it is
an extreme example and | agree in all
likelihood it would not happen but |

do think it does expose the problem
with construction reasonably clearly.

pliances
[15] Plainly, the members in general
meeting have agreed that no proxy
votes will be allowed. Plainly, also
they have agreed that the authorised
representatives of the club will be
present at the meeting. So the
members in general meeting have
endeavoured to encapsulate inr 12.3
two goals: that the representatives of
the clubs who vote will be present,
and as the corollary of that there is not
going to be the absent voting, as it
were, by way of proxy votes.
[16] There is also a background where
the club in general meeting decided
they did not want individual members
to be able to group and vote in block.
That is a relevant consideration but
not as weighty as the other two factors
that | have just emphasised.
[17] I also take as part of the context
of this dispute that r 12.1 does not
require annual general meetings to be
held in conjunction with New Zealand
national championships. That is rather
expressed as a desirability by the
words “if possible”.
In fact, as can, at least with hindsight,
be predicted there was a perception
that it was practicably difficult to
conduct annual general meetings at the

same time as conducting national
championships and the AGM in 2007
did not take place at the national
championships. The result was that at
the 2007 meeting, as | have indicated,
Mr Flanagan ended up voting on
behalf of six clubs. He was authorised
thereby to vote on issues affecting the
interests of six clubs without any one
of those clubs having any prior notice,
formally at least, as to what the issues
might be and what resolutions might
be put at the annual general meeting.
[18] I am quite sure that this is not the
purpose of 12.3, that the members in
general meeting in 2005 were not
intending by r 12.3 to allow the kind
of outcome

Vis-a-vis Mr Flanagan that took place
in 2007. In my mind r 12.3 has to be
read with the whole of r 12 and
particularly r 12.1 in a context where
the expectation of the members in
general meeting in 2005 when they
passed the rules would be that if
possible annual general meetings
would be held in conjunction with
New Zealand national championships.
So the vision they had of an annual
general meeting was one in which
there would in fact be a large
representation or collection of
members of the affiliated clubs
present.

Black

[19] | agree that r 12.2 enables the
committee to at any time call a special
general meeting and often special
general meetings of these
organisations do not attract the

same amount of attendance as an
annual general meeting will attract.
But in my view r 12.3 should be
construed to be applicable in its
normal context in an annual

general meeting acknowledging it will
also apply in a special general
meeting. In its normal context there is
no particular reason why an active
affiliated surfing club will

not have or be able to have at least one
member turn up to the national
championships and be its
representative at the annual general
meeting. In that sense there was, in my
view, an expectation in 2005 that each
individual incorporated member will
participate by having one of its
members at the meeting. | see this
interpretation of r 12.3 reinforced by r
14.1 which | have set out and also by r

14.2 which | have not yet had
occasion to deal with. Rule 14.2 says:
14.2 At all General Meetings five
incorporated society members which
are entitled to vote shall constitute a
quorum.

[20] Now if a person is entitled to
represent more than one club, take the
example of Mr Flanagan, could it be
thought that if he is there with the
right to vote on behalf of six
incorporated society members so that
if he turns up that constitutes a
quorum. Plainly, that is not the
intention of r 14.2, that a meeting
could take place with the chairperson
and Mr Flanagan. Plainly, the
expectation in 14.2 is that there will be
five authorised representatives of
incorporated societies present to
constitute a quorum. Reflecting on r
14.2 that rule in my view presumes an
interpretation of clause 12.3 whereby
each incorporated affiliated club will
have a separate authorised
representative and that reflection
reinforces the inference which is
available that such an authorised
representative will be a member of
that club.

Hareb Deken

[21] For all of these reasons, taken
together, | am satisfied in my mind
that it is implicit in r 12.3 that the
authorised representative of an
incorporated affiliated club will be a
member and furthermore it is implicit
that there will be one authorised
representative per club. Accordingly,
to take the example of Mr Flanagan,
he could be authorised by one of the
clubs of which he is a member to vote
on behalf of that club but he cannot be
authorised to vote for more than one
club.

[22] To sum up, the correct
interpretation of r 12.1.3 is that an
authorised representative of an
incorporated club has to be a member,
has to be present and will have one
vote. It is not possible for a person to
cast more than one vote. It follows
that each incorporated affiliated club
who wishes to have a representative
present to vote has to select, as a
representative, a member who is not
already voting for another club, being
a member of that other club as well.

[23] There are at least two classes of
affiliated clubs who are members of
the respondent organisation. There are
surfing clubs consisting of men and



women who are members of the club
as individuals and also have
incorporated societies, such as

the applicant itself, which are
umbrella societies whose members are
local clubs. In the case of Mr Flanagan
one of those umbrella organisations is
the South Island Surfing Association
(known as SISA) and he was
authorised to vote on that behalf.

In the case of umbrella organisations
whose members will mainly be other
incorporated societies, although there
may be life members and founder
members and may even be individual
members. It is sufficient that the
authorised representative of the
umbrella organisation is a member of
one of the incorporated societies
which is in turn of the umbrella
organisation. That, it seems to me, fits
the philosophy of the rules and
ensures that the representative of the
umbrella organisation is in a
substantial sense an active member of
a society whose interests

are directly represented by the
umbrella organisation.

Issue: Can the respondent’s
members in general meeting go
behind the fact hat an incorporated
society is an affiliated member and
has paid its subscription to

examine whether or not the society

is for all practical purposes defunct
and for that reason stop an

authorised representative from

<J il

TRANSFIELD WORLEY
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[24] | pose the issue that way because

it seems to me that that, at a level of
principle, encapsulates the problem
faced by the annual general meeting in
the case of Te Roopu.

[25] In the statement of claim it is
alleged that at the date of the meeting
Te Roopu was not carrying on
operations and had not done so since
2004; that it had no members; that it
had not appointed a Komiti
Whakahaere (Committee) as required
by its rules; that it had held no annual
general meeting since at the latest,
May 2004; that it had been formally
advised by the societies on 13 August
2007 of the Registrar’s intention to
dissolve it on the basis it had ceased to
carry out operations; that it had not
authorised Mr Ria to attend and vote
on behalf of Te Roopu at the

meeting and that it had not paid its
annual subscription. Mr Ria himself
paid the annual subscription at the
meeting and at the meeting it was still

incorporated and still had the status of
being a member of the respondent.
The other matters as to whether it had
been carrying on operations and the
fact of formal notice of the intention

of the Registrar to dissolve Te Roopu,
need to be addressed. The formal
advice was a fact not known to the
members in general meeting at the
time. There were apparently some
guestions asked at the meeting.

[26] The issue is | think best
approached in a practical way. At an
annual general meeting time is
relatively precious. Members of
organisations such as this have
gathered from over the country. There
is no time realistically to conduct
some enquiry on the spot as to the
degree of activity of an incorporated
society or secondly to test the
regularity of the internal management
of the member society according to
the member society’s rules.

G

[27] In the analogous situation of
dealing with limited liability
companies we have a rule known as
the Rule inTurquand(Royal British
Bank v Turquang1856) 6

E & B 327) whereby outsiders dealing
with incorporations work on the
presumption of proper regularity of
the internal management of corporate
bodies.

[28] Looking at the rules as a whole |
see no basis for members to have ever
contemplated going behind the simple
fact of the register of members in
deciding whether or not a member can
vote. The rule 5.1 which | have not
had occasion to refer to provides:

5.1 Annual Subscriptions — Individual
and Affiliated Club. The Annual
subscription in each case shall be
fixed each year by the committee and
every member and Affiliated Club
shall pay to the Association such
annual subscription by such date as
shall be fixed by the committee No
member or Association shall be
entitled to enter or organise any
competition or be a Committee
member or hold office in the
Association or be entitled to attend or
vote at any General meeting, until the
relevant subscription is paid.

[29] That is a rule which reflects that
the members have addressed what |
might call qualifying thresholds for a
member to vote. | also notice under r 4
that there is an obligation on affiliated
surfing clubs to provide full
membership lists to the association by
1 October in each year. But there is
nothing in that rule which imposes a
restraint on the right to vote if it is not
breached. For these reasons | am of
the view that Mr Ria was entitled to
vote as an authorised representative. It
is sufficient that Te Roopu was still
incorporated and was a member and
had paid its subscription. _
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Issue 3 — O’'Rourke issue: Can a
person who is not present at a
meeting, nor has agreed in writing

be nominated for office?

[30] Rule 12.1.3 provides:

12.1.3 To elect office bearers and
members to the Committee for the
ensuing year. No person shall be
elected unless they have agreed to
stand for election either in person or in
writing.

[31] I also note r 8.3a:

8.3 The Committee will be elected as
follows:

a. The President, Vice President,
North Island Representative,

South Island Representative and
Surfer's Representative, will be
elected at the Annual General Meeting
each year.

Nominations of all candidates may be
taken in writing before the Meeting, or
in writing or verbally at the Meeting,
and must be seconded in the same
manner.

[32] Turning particularly tor 12.1.3
the phrase “unless they have agreed”
is in the past tense. It follows that
before a person can be elected there
has to be a prior agreement by that
person to stand for election. That prior
agreement has to be either in person or
in writing. If the agreement is made
before the meeting it will be to
another person or it will be in writing
addressed to someone to take to the
meeting or direct to the secretary or
chief executive officer of the
Association to be read at the

meeting. If it was intended that r
12.1.3 allowed somebody at the
meeting to report an oral agreement
by a candidate to stand for election
then there would be no reason

why the rule said that it has to be in
writing. It follows in my mind that it
has to be in writing if the agreement is



by a person who is not present at the
meeting.
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[33] The reason for the rule is quite
obvious. It is easy in oral conversation
for there to be misunderstandings. A
person for example might be
approached to see whether or not he
would consider bearing an office, such
as the onerous office, often

attempted to be avoided, of being
Treasurer. It may well be that in a
polite discussion the person
approaching that person ends up
receiving a false impression

that the potential candidate has in fact
agreed to stand for that office. That
kind of mistake is avoided by the
precaution of requiring the candidate’s
agreement in writing, if he is not

going to be present at the meeting
where he can confirm in

person that he is prepared to accept the
office. | read clause 8.3a as
reinforcing that interpretation of
clause 12.1.3.

Relief

[34] I now turn to the question of
relief. As | noted at the outset of this
judgment the relief sought in the
statement of claim is seeking to quash
the election of the vice president,
North Island representative and South
island representative. Surfing New
Zealand Incorporated is a significant
sporting organisation. As is the way of
the world these days, it has important
ongoing business and assets to run, as
well as relationships with sponsors. It
is not the intention of the applicant to
in any way disturb the confidence of
persons dealing with Surfing New
Zealand by reason of this litigation.
The main purpose of this litigation is
to obtain some clarity and a definitive
interpretation of the rules in the run

up to the next general meeting. With
clarity obtained there is then a
platform for the applicant, or any
member for that matter, to either
accept those interpretations or
propose at the next general meeting
rule changes.

[35] It may seem odd that the
declarations that | am about to make
which would justify orders setting
aside the election of some members of
the committee does not go so far as to
make those orders and | should
explain, for readers of this judgment
who are not lawyers, how this is
possible. The law proceeds on the
basis that decisions by organisations
such as Surfing New Zealand remain
valid until they are set aside by the
High Court. Even if defects are
identified in the decision making
process the High Court exercises a
residual discretion whether or not to
intervene.

Whether or not to intervene is a
judgment which takes into account all
sorts of factors.

[36] In the case of this present
organisation the Court is extremely
sensitive to ensure that there is
continuity of administration so that
arrangements between the
organisation and third parties are not
in any way disturbed. The Court takes
the view that it is entirely appropriate
for this application to be brought to
sort out and obtain a ruling as to the
correct construction of the rules.
Indeed, | am comforted by the

fact that if members of Surfing New
Zealand do not like this interpretation
then they have it in their power at the
next general meeting to clarify the
rules and amend the rules in ways that
absolutely accords with their view as
to what the rules should mean. In that
sense | see this decision of the Court
to be facilitating the ultimate goal
which is to have a set of rules clearly
understood by all the members of
Surfing New Zealand.

[37] For this reason | am not going to
grant any of the relief sought by the
applicants but rather am going to
make declarations and the
declarations are in accord with the
rulings that | have just made.

[38] This decision being delivered
orally, | will reserve leave for counsel
having read the oral decision to apply
for any alterations of the declarations
that | am about to make in order to
more accurately reflect the reasoning
of the judgment.

[39] The declarations are:

1. That r 12.3 provides that an
authorised representative of an
incorporated affiliated club must be a
member who will be present at

the annual general meeting.

2. That r 12.3 does not allow a person
who is a member of more than

one incorporated affiliated club to be
an authorised representative of

more than one club.

3. That where the incorporated
affiliated club is an umbrella
organisation whose members are
largely composed themselves of
incorporated clubs it is sufficient for
the authorised representative of the
umbrella organisation to be a member
of one of the incorporated societies
who in turn is a member of the
incorporated club.

4. At any general meeting the rules in
the present form qualify an
incorporated affiliated club to vote if

it is incorporated, is registered as

a member of the respondent, and has
paid its subscription. There is no
power for the respondent in general
meeting to make further enquiry

as to the internal management. (I have
deliberately not explored in this
judgment, whether the authorised
representatives have to provide
written authorisation or simply

present themselves to the meeting.
This in fact has not been a problem in
the past, as | understand it, as to

how that is done.)

5. Before any person can hold office
clause 12.1.3 requires that they
provide an authorisation in writing

that they are prepared to stand for
that office or be present at the general
meeting and agree to stand for
election; that r 12.1.3 does not allow a
person to be elected who has

simply agreed orally prior to the
meeting to some other person that he
or she is prepared to stand for
election.

[40] I turn to a third cause of action
which | allowed to be included in the
second amended statement of claim.
This is a cause of action which
challenges two recent decisions by the
respondent. One is to defer for further
consideration an application

by Wellington Surf Riders Club
Incorporated to become a member and
the second is a refusal to accept an
application for membership by
Surfbreak Protection Society.

[41] After discussion with counsel this
cause of action is not being addressed
in these proceedings. It has not been
adjourned. Nor has it been dismissed.
Rather, it is left on the basis that leave
is reserved to bring the cause of action
on, to the applicant and leave is
reserved to the respondent to apply, in
due course, for the cause of action to
be dismissed.

[42] Costs in these proceedings are
reserved. | repeat that leave is
reserved for counsel to apply to vary
the wording of the declaration subject
to the reservation that it is a variation
or amendment to better accord with
the reasoning of the judgment.



Solicitors:

Young Hunter, Christchurch, for
Applicant

Anderson Lloyd, Dunedin, for
Respondent
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One of the longest summers we have
experienced in along time eclipsing
even Tom’s Samurai Summer of 2003
ended with a sudden cold snap at the
beginning of May that had many
praying for a gentler easing into
winter. The cold temperatures
contrasted with the water temperature
still hovering around 18 degrees which
produced some prodigious rain fall
that flushed out the summer
accumulation of logs from the rivers
and streams.
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The southerly change also cranked up
The Patch for those who don’t mind
the long, long walk in:
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Fortunately this was followed by three
weeks of glorious surf that allowed
many to indulge themselves in
relatively crowd free warmish water.

| started making weather notes on
May 2" so here are the thoughts from
there on:

May 2" and it's snowing in Dunedin!
The earliest since 1992.

| did predict a long and cold winter
Still Andrew was complaining that
night that he had been told it was

going to be a bad snow season. He
perked up when | told him that 6 cm
of snow was falling on the Desert Rd
that night —So000, a snow prediction
for our snow bunnies:

JUNE

11-13 —a good NI snow fall

15-19 even better with snow down as
far as Taihape

20-22 Moderate snow down to the
Chateau.

29" moderate snow falls

JULY

1-7 regular light falls

9-10 —Good heavy falls on Ruapehu
13-14 —Wide-spread falls affecting as
far north as Rotorua Mountains.
17-20 Heavy fall in Central NI

26-28 more NI snow

31 heavy snows

AUGUST

2 heavy snows

5-8 Moderate falls

14 more snow

20-21 widespread falls

31-light snow down as far as the
Chateau

SEPT

1-4 regular falls

14- 16 heavy snow down to the
chateau

OoCT

4 last of significant snow for Ruapehu.

May 4" water temp is 18.9 and air
temp 12.7 with a wind chill down to 8
degrees. Maybe that is why the small
swell attracted so many surfers-it was
warmer in than out.
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That cold snap soon gave way to
classic Taranaki Autumnal surf with
all breaks providing week-long
sessions. The productively must have
fallen quite dramatically as even some
of the shift workers were complaining
“why aren’t you buggers at work?” as
the week-day crowds did not diminish.
YZ in particular has been pumping
with day after day of quality surf
matched by the Groyne providing epic
tubes.
On May 23 the YZ River mouth was
classic as Chippie and others revelled
in the tubing rights while the older
school enjoyed YZ at its best with
warm [17 degrees] water tubing rights
and lefts that were to die for.
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Fitz has been turning it on also a
Robbie Walsh demonstrated on May
21* enjoying The Gap.
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East End has proved a rewarding spot
for those who appreciate it great lefts
and it has been well patronised
particularly when the northerly swell
peaked for a couple of days as a
depression sat just off Northland for
an extended period. The Coast has
been providing waves too- So good
that even when Porky was hit in the
eye with his own board and it was
closing rapidly he refused attention as
he “Just can’t go in when the surf is
this good” He made an excellent
Canterbury supporter for a few days
there.

Our members have been enjoying the
fair as this selection from Daisy
shows.
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Predictions abound these days when
climate change is the flavour of the
decade but when was there not climate
change? After all world temperatures
have been much warmer and colder
than now for millennia! Indeed the

200 million year average sea level has
been about 100 metres higher than
now!

A study of the last 1,000 years shows
that the 281 century was the wettest on
record. This was the century when
mankind decided it could green the
deserts particularly in the USA the
Middle East and Australia. The same
study show that the amount of rain
worldwide has started to decrease and
the green desert dwellers may well
find themselves the victims of the
“water-wars” so beloved as a subject
by some sci fi writers. With NIWA
predicting a much drier East Coast

will we se the wholesale diversion of
the Rangitikie River through the
Ruahine Ranges just to irrigate the
Hawke Bay farms as was mooted back
in the early 1980's?

On a penultimate note remember that
this May was the coldest since 1992
with temperatures 4 degrees below the
30-year average and both Auckland
and Waiheke Island have already
experienced ground frosts —most
unusual for May. As | write the first
real winter blast has the country lined

up and winter will have arrived by the
time you get this.

So here courtesy of Ken Ring is a
prediction for the surf rather than a
weather prediction: Please note that
his June % was right on and the
pensioners had to put up with quite a
large boardroom meeting at Fitz!
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JUNE

4 Raglan and Taranaki Southerly
15 - Raglan and Taranaki SE

16- 20" SE dropping to light variable
—good swell

25" South Taranaki with firm
northerlies

29-30 SE again

JULY

1-4 SE continues SH 45.

10 brief SE change

12-13 Solid Southerly SH 45

24 - 25 SH $5 with E/SE and
PUMPING.

26-28 still Easterly winds

AUGUST

3- 7 NE with swell

19 — Settled conditions with
reasonable swell.

OCTOBER -LABOUR

WEEKEND
South to SE winds all weekend with
moderate swell.

For some time the Committee has had
growing concerns regarding the
behaviour of patrons of our Club.

Please remember that our volunteer
barpersons are not permitted to serve
an intoxicated patron and should the
Police or Licensing Authority carry
out an inspection and find intoxicated
persons on the premises the club will
be liable for a $10,000.00 fine and the
bar person $2,000.00!

Do not be offended should the
barperson suggest to you that it is time
to go onto a non-alcoholic drink. And
please do not go away and get your
mate to buy you drinks as we could
well have our licence suspended or
taken away from us.

Remember also that we do not have a
BYO licence so do not place the
barperson in an invidious position by
asking if you can open your own
bottle of liquor —especially after the
designated closing time as under the

new laws even the bar person may not
consume alcohol after the licence
expires.

While the Taranaki Scholastics Team
did not live up to its promise from
other years the groms were
enthusiastic and dedicated. As was
Jamie Andrews who took a week off
work to coach and manage the team
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Yesterday | was at Woolworths
buying a large bag of Purina dog
chow for my loyal pet Sheriff the
Wonder Dog and was in the
checkout line when woman behind
me asked if | had a dog. What did
she think | had, an elephant? So
since I'm retired and had time to
spare, on impulse | told her that
no, | didn't have a dog, | was
starting the Purina Diet again. |
added that | probably shouldn't,
because | ended up in the hospital
last time, but that I'd lost 20 kg
before | awakened in an intensive
care ward with tubes coming out of
most of my orifices and 1Vs in both
arms.

| told her that it was essentially a
perfect diet and that the way that it
works is to load your pants pockets
with Purina nuggets and simply eat
one or two every time you feel
hungry. The food is nutritionally
complete so it works well and |
was going to try it again (I have to
mention here that practically
everyone in line was now
enthralled with my

story.)

Horrified, she asked if | ended up
in intensive care because the dog
food poisoned me. | told her no; |
stepped off a curb to sniff an Irish
Setter's butt and a car hit us both. |
thought the guy behind her was
going to have a heart attack he
was laughing so hard.

Better watch what you ask retired
people. They have all the time in
the world to think of crazy things to
say.
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More than 1700 submissions [with
1301 opposing the idea] have been
received on the Te Arai Coastal Lands
[TELC] application to the Rodney
District Council [RDC] to re-zone

land at Te Arai near Mangawhai.
Submitters include the Auckland
Regional Council, the Auckland

Conservation Board, DOC, the New
Zealand Historical Places Trust,
Surfbreak Protection Society and other
surfers groups.

The TACL Trust wants to build a
residential, commercial and
recreational development on this part
of the coast.

Amongst concerns is the impact on the
coastal environment, particularly the
area inhabited by the rare and
endangered Fairey Tern, and on the
existing coastal infrastructure.

A broader issue is the continuing
coastal residential spread in Rodney.
Surfers are concerned that there will
not only be restricted access to the
iconic breaks but also degradation of
the quality as increased stormwater
run off is directed into the surf area
degrading sand bars and water quality.
With the Taranaki Regional Council
proposing to protect surf breaks as
natural features as provided for under
the Resource Management Act it is
hoped that the RDC will act in the
same manner.
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Thursday 8 June 2008
To the representatives of all Surfing
New Zealand clubs

Hi friends,

As you will know, at the end of May
Surfing New Zealand spent a couple
of days in the High Court in
Christchurch in an effort to clarify
some aspects of our committee voting
procedures. As Justice Fogarty said,
over time a number of loosely defined
procedures had crept into the voting
process and these now need to be
tidied up.

The recent action was initiated by the
disaffected Surfing Taranaki group.
They took us to court to quash the
2007 elections of Vice President,
North Island rep and South Island rep,
and then tried to force the court to
order an early AGM at which they
hoped to put their own candidates
forward. While the judge gave SNZ
the voting process clarity it sought, he
stopped well short of giving this
outside group the result they wanted.

In light of some very shabby press
reports of the outcome (call me old
fashioned, but we expected some
contact from journalists beyond their
parroting what was provided to them),



the Surfing New Zealand Committee
wishes to distribute and comment on
the outcome of the high court
decisions reached last week. The full
transcript from Justice Fogarty is
available here:
http://www.surfingnz.co.nz/justice_fo
garty clarifies_snz_voting_rules.htm

Here’s the main facts.
The Applicant, Surfing
Taranaki, initiated the court
proceedings. The Court gave
a clear indication that it was
reluctant to overturn the
elected Committee because it
would adversely effect the
organisation and commercial
and government funding.

Surfing Taranaki then shifted
its stance and sought a ruling
that we hold an early AGM.
The Court confirmed that the
existing Committee should
stay in office through to the
end of their current term (the
next proposed AGM on
September 272008). This
outcome is consistent with
the approach that SNZ had
always adopted to the matter,
and SNZ is pleased with this
result.

The Court found that SNZ
Rules allow a Club to vote if
it is affiliated to SNZ, a
registered incorporated
society and has paid its SNZ
subscription. Surfing
Taranaki failed in their
attempt to have the vote
carried in 2007 by Te Roopu
Ngaru Toa declared invalid.

While Surfing Taranaki

failed to obtain the relief it
sought (to overturn the
elected Committee
members), the case at least
did give SNZ the clarity that
it had hoped to gain as to the
proper interpretation of the
voting procedure under the
Rules. This will enable the
next election to be conducted
following a clearly defined
process and, SNZ hopes,

without further legal

challenge.
The outcome of the court case was as
Surfing New Zealand had hoped to
achieve through meeting with Surfing
Taranaki out of court. However
requests for meetings (from January
through to March) to resolve the
situation were not taken up by Surfing
Taranaki. This whole process has been
a costly and time-consuming exercise,
driven by a very small group with one
increasingly clear agenda, control of
Surfing New Zealand. We know they
have a team lined up to stand for
elected offices this year, and with
them it seems will come the sports
journalist who appears to be in the
background behind all the negative
media coverage Surfing New Zealand
has received recently. Make no error;
this is a concerted, planned exercise
that we should all freely recognise for
what it is.
Your committee and its staff members
will continue to work for the surfers of
New Zealand in a transparent and
professional manner as it has always
done. We will communicate again
shortly to clubs and friends as we lead
up to what promises to be a most
interesting AGM (when we might
finally learn just what this self-
appointed and self-important group
really wants from our organisation).
We will talk to you about several
exciting initiatives under way and
taking shape, and about our plans for
the summer of 2009 and beyond. We
will do this as your elected
representatives working with a great
team of your employees. The self-
seeking, individual agendas we will
leave to others.
Thanks for your continued support of
Surfing New Zealand.

Best regards,

Bruce Scott
President

Surfing New Zealand

For Truth and
Reconciliation — Surfing
Taranaki v. Surfing NZ.

Open letter to the President of
Surfing New Zealand - 9 June
2008

Dear Bruce,

Shortly after the 2007 controversial
AGM you issued a statement in which,
in defence of your AGM actions
(allowing proxy voting) you
discredited those who took issue, and
you claimed the high ground on
constitutional knowledge by saying

“I question how many individuals
and Clubs familiarise themselves
with the Constitution”

Refusing to address the issues and to
seek resolve, SNZ ended up in the
High Court, where the Constitution
was put before Justice Fogarty.

The court agreed with those very same
individuals and Clubs whose
understanding of the Constitution you
questioned.

Now you have issued another
statement, as antagonistic, patronising
and inaccurate as the first.

You were not at the court hearing. In
fact you weren’t even in the country
when you wrote your letter. The only
SNZ representative present at the
hearing was Greg Townsend.

Many of your proclaimed ‘facts’ are
wrong. So, for the sake of truth and
accuracy, from a witness who was
actually present at the hearing, below
are a number of corrections to relevant
parts of your letter.

Scott: Hi friends,

As you will know, at the end of May
Surfing New Zealand spent a couple
of days in the High Court in
Christchurch in an effort to clarify
some aspects of our committee voting
procedures. As Justice Fogarty said,
over time a number of loosely defined
procedures had crept into the voting
process and these now need to be
tidied up.

Reply: Fogerty said no such thing.
What his judgement says is:

“The main purpose of this
litigation is to obtain some clarity
and a definitive interpretation of
the rules in the run up to the next
general meeting. With clarity
obtained there is then a platform
for the applicant, or any member
for that matter, to either accept
those interpretations or propose at
the next general meeting rule
changes.”(34)

This ‘effort” wasn'’t that of SNZ
(see below).

Scott: While the judge gave SNZ the
voting process clarity it sought, he



stopped well short of giving this
outside group the result they wanted
Reply: SNZ sought clarity? That is
not what your affidavit, or any other
SNZ affidavits say. According to
those, SNZ maintained it was very
clear on the voting process, it
“understood the rulésand defended it
in court. The ‘outside group’ are
affiliated member clubs of SNZ. Very
much ‘inside’ our organisation!

2

Scott: In light of some very shabby
press reports of the outcome (call me
old fashioned, but we expected some
contact from journalists beyond their
parroting what was provided to them),
Reply: The SNZ CEO was reported
as saying‘ The outcome was as
expected and in line with what Surfing
New Zealand had wanted to achieve
without going to court. We are now
looking forward to getting back to
business as usual(Christchurch
Press)

Scott: Here’s the main facts.

- The Applicant, Surfing Taranaki,
initiated the court proceedings. The
Court gave a clear

indication that it was reluctant to
overturn the elected Committee
because it would adversely

effect the organisation and
commercial and government funding.
Reply:

- Fact: The evidence shows otherwise.

SNZ gave ST no option but to go to
court. Please refer to the minutes of
the SNZ December committee
meeting, with the resolution:

“ SNZ need to reply to Oakura and
New Plymouth Surfriders that our
legal advice re actions is to take
none”. (...) Nigel moved that SNZ
does not proceed with a Special
General Meeting unless required
under the Constitution or compelled
by the judicial process. Furthermore
SNZ will not be responding to any
correspondence apart form
acknowledging receipt and thanking
them for their correspondence.
Seconded Dave O’Rourke. All in
favour.”

Scott:

- Surfing Taranaki then shifted its
stance and sought a ruling that we
hold an early AGM. The

Court confirmed that the existing
Committee should stay in office
through to the end of their

current term (the next proposed AGM
on September 27th 2008).

Reply:

- Fact: The judge offered Surfing
Taranaki the option of seeking

annulment of the elected officers. ST
chose to let the committee stay in
place to minimise disruption, provided
an early AGM was called. ST sought
August, SNZ said they could do so in
September and that was accepted. As
Justice Fogarty says in his judgement:
“It is not the intention of the applicant
(Surfing Taranaki) to in any way
disturb the confidences of persons
dealing with Surfing NZ"(34)

Scott:

- This outcome is consistent with the
approach that SNZ had always
adopted to the matter, and SNZ is
pleased with this result.

Reply:

- The outcome is a legal declaration
on the voting rules that says: One
Club, One Representative, One vote
and be Present. No proxy voting. This
is what Surfing Taranaki sought from
the very start and what SNZ denied all
the way.

Scott:

- Surfing Taranaki failed in their
attempt to have the vote carried in
2007 by Te Roopu Ngaru Toa
declared invalid.

Reply:

- From the Judgement (25)n the
statement of claim it is alleged that at
the date of the meeting Te Roopu was
not carrying on operations and had
not done so since 2004; that it had no
members;3 that it had not appointed

a Komiti Whakahaere (Committee) as
required by its rules; that it had held
no annualgeneral meeting since at the
latest, May 2004, that it had been
formally advised by the societies on 13
August 2007 of the Registrar’'s
intention to dissolve it on the basis it
had ceased to carry out operations;
that it had not authorised Mr Ria to
attend and vote on behalf of Te Roopu
at the meeting and that it had not paid
its annual subscription.”

Te Roopu was struck off in January
2008. But even if it hadn’t been, we
must deduct from your letter that SNZ
still finds it perfectly acceptable for
such a non-operating ‘club’ to vote at
an AGM. You refused to discuss this
issue with the membership when it
was raised at the AGM.

Scott: The outcome of the court case
was as Surfing New Zealand had
hoped to achieve through meeting
with Surfing Taranaki out of court.
However requests for meetings (from
January through to March) to resolve
the situation were not taken up by
Surfing Taranaki.

Reply: The evidence presented to the
court shows a different story. The
SNZ Committee minutes show a
decision to ignore all representations

from clubs and individual members
over the incorrectness of the AGM.
SNZ refused to discuss the matter with
Surfing Taranaki’s lawyer who tried to
break the impasse prior to filing in the
High Court in December. SNZ also
refused Surfing Taranaki’s request for
a Special General Meeting.

Scott: This whole process has been a
costly and time-consuming exercise,
driven by a very small group with one
increasingly clear agenda, control of
Surfing New Zealand. We know they
have a team lined up to stand for
elected offices this year, and with
them it seems will come the sports
journalist who appears to be in the
background behind all the negative
media coverage Surfing New Zealand
has received recently.

Make no error; this is a concerted,
planned exercise that we should all
freely recognise for what it is.

Reply: The current agenda of SNZ
members who were dissatisfied with
SNZ governance processes is seeking
truth and reconciliation. What ST and
its supporters hope the next AGM will
bring is a range of capable candidates,
with a breadth of abilities, from a
broad geographical spread putting
their names forward. That they will
not be prejudged until they present
their credentials to the membership
and that clubs make up their minds at
the AGM as to who the best
candidates are.

Scott: We will communicate again
shortly to clubs and friends as we lead
up to what promises to be a most
interesting AGM (when we might
finally learn just what this self-
appointed and self-important group
really wants from our organisation).
(...)The self-seeking, individual
agendas we will leave to others.
Reply: The SNZ committee has not
held a meeting since the court case,
the next one due on 19th June. So on
whose behalf are you speaking when
using“we” in your inflammatory
closing statements? Please send, in the
spirit of that much acclaimed
transparency, the minutes of the
committee meeting where it was
agreed to send this letter to the clubs.
As for reconciliation. | am unable to
find any words to the effects in your
letter. How do you see the future for
SNZ? An organisation marred by
ongoing litigation? Clubs breaking
away? What solutions do you offer? |
continue to be concerned for the future
of our organisation in the light of this
poor show of responsible leadership
and | hereby call for an independent
chair to preside over our next AGM.
Monique Davis
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